The International Journal of Human Rights

ISSN: 1364-2987 (Print) 1744-053X (Online) Journal homepage: https://www.tandfonline.com/loi/fjhr20

Jurisdictional conflicts and individual liberty – the
encroaching burden of technicality in Nigeria
Pontian N. Okoli & Chinedum I. Umeche
To cite this article: Pontian N. Okoli & Chinedum I. Umeche (2018) Jurisdictional conflicts and
individual liberty – the encroaching burden of technicality in Nigeria, The International Journal of
Human Rights, 22:4, 473-487, DOI: 10.1080/13642987.2017.1383239
To link to this article: https://doi.org/10.1080/13642987.2017.1383239

Published online: 21 Feb 2018.

Submit your article to this journal

Article views: 273

View related articles

View Crossmark data

Full Terms & Conditions of access and use can be found at
https://www.tandfonline.com/action/journalInformation?journalCode=fjhr20

THE INTERNATIONAL JOURNAL OF HUMAN RIGHTS, 2018
VOL. 22, NO. 4, 473–487
https://doi.org/10.1080/13642987.2017.1383239

REVIEW ARTICLE

Jurisdictional conflicts and individual liberty – the encroaching
burden of technicality in Nigeria
Pontian N. Okolia,b and Chinedum I. Umechea,c
a

Nigerian Supreme Court; bPrivate International Law, University of Dundee, Dundee, UK; cBanwo & Ighodalo
Law Firm, Lagos, Nigeria
ABSTRACT

ARTICLE HISTORY

There is a long history of struggles to enforce fundamental rights in
Nigeria. The Fundamental Rights (Enforcement Procedure) Rules
reflect flexibility and promote access to the courts. For example,
applicants can apply to enforce their rights in either a State High
Court or Federal High Court which are both superior courts of first
instance. This position is supported by at least two landmark
Supreme Court decisions: Bronik Motors Ltd. v. Wema Bank Ltd and
Jack v. University of Agriculture, Makurdi. Some appellate decisions
indicate that the option to enforce fundamental rights in either the
State High Courts or the Federal High Court must be interpreted
with reference to the subject matter dichotomy between both
courts. The lack of clarity is illustrated by a recent and important
case, NDLEA v. Omidina, where the Court of Appeal asserted this
dichotomy at the expense of an applicant’s liberty. This article
examines relevant cases and contends that the jurisdictional
technicalities inherent in such dichotomy are neither justified nor
viable. This article thus concludes that the subject matter jurisdiction
dichotomy, as applied by the Court of Appeal, undermines the
enforcement of fundamental rights and fails to promote clarity.
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1. Introduction
Chapter IV of the Nigerian Constitution (the Constitution) clearly states the nature, extent
and scope of fundamental rights protected by the Constitution.1 In addition to the fundamental rights guaranteed by the Constitution, the African Charter on Human and People’s
Rights2 contains rights enforceable in Nigeria.3
An individual alleging a breach or likely breach of his fundamental right may apply to a
High Court for redress.4 This application is pursuant to section 46(1) of the Constitution
and in accordance with the procedure set out in the Fundamental Rights (Enforcement
Procedure) Rules, 2009 (the Rules).
Fundamental rights enforcement claims can be enforced in a High Court (Federal or
State).5 This otherwise clear approach is however complicated by the subject matter jurisdiction of the Federal High Court on the one hand, and State High Courts on the other hand.
CONTACT Pontian N. Okoli
pontian19@yahoo.com
This article was originally published with errors. This version has been corrected. Please see Corrigendum (http://dx.doi.org/
10.1080/13642987.2018.1444972)
© 2018 Informa UK Limited, trading as Taylor & Francis Group

474

P. N. OKOLI AND C. I. UMECHE

The central question is whether the facts occasioning a breach of fundamental rights should
be considered in determining which High Court to approach for enforcement. For example, if
the facts giving rise to an enforcement claim relate to matters within the exclusive jurisdiction
of the Federal High Court, should the applicant institute the enforcement action at the
Federal High Court? Also, should the applicant ignore the facts giving rise to the enforcement
action and institute the enforcement action in either the Federal High Court or a State High
Court on the basis that the cause of action concerns fundamental rights? The absence of statutory guidance on these issues has led to conflicting and confusing decisions from Nigerian
courts, including the recent Court of Appeal’s decision in Omidina. The position adopted by
Omidina impedes access to the courts because it emphasises technicalities in identifying and
accessing the courts. If applicants cannot access the courts, it is rather inevitable that such
applicants cannot access justice. In this article, relevant cases are analysed with a view to identifying the correct approach for the courts to adopt in the overriding interest of justice.
Omidina is at the core of the cases analysed in this article. As such, it is necessary to summarise the facts of Omidina and thus provide an appropriate background for analysis.

2. Facts of NDLEA v. Omidina and the issue for analysis
On 12 October 2011, Omidina, a popular Nigerian artist, was arrested by officers of the
National Drug Law Enforcement Agency (NDLEA) at the international airport, Lagos.
His arrest was based on the allegation that he ingested substances suspected to be hard
drugs.6 He was placed under observation from the date of arrest until 20 October 20117
in order to examine any excrement and confirm the allegation. All tests and scans carried
out on him indicated that he had ingested hard drugs although he did not excrete any.
On 19 October 2011, he applied to the High Court of Lagos State to enforce his fundamental
rights. After the trial, the court decided in his favour and awarded damages against the
NDLEA for his unlawful detention. The court also ordered the NDLEA to issue an
apology to Omidina to be published in two national dailies.8 The NDLEA appealed.
The central issue before the Court of Appeal was whether the High Court of Lagos State
had jurisdiction to entertain a fundamental right enforcement application where the
subject matter leading to the alleged violation fell within the exclusive jurisdiction of
the Federal High Court. This issue was formulated in the context of Section 251 (1)
(m) of the Constitution which confers exclusive jurisdiction on the Federal High Court
in matters pertaining to drugs.
NDLEA v. Omidina (Omidina), as this article demonstrates, arguably does not represent what ought to be a liberal judicial attitude to the enforcement of fundamental
rights.9 This central issue is highlighted by the provisions of the Rules enjoining the
courts to deal with fundamental rights enforcement actions in a manner that facilitates
a litigant’s access to the courts and, ultimately, to obtain justice.10 A foundational perspective concerns the relationship between the cause of action, subject matter and the outcome
of proceedings as encapsulated in the ‘inextricable link’ test.

3. The inextricable link
The practical effect of the inextricable link test is that the basis or subject matter on which
a claim is founded should determine the outcome of proceedings.11 This could be relevant
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where, for example, a claim is so closely linked with the claimant’s illegal conduct that the
court will refuse the claim. Otherwise, the court may be permitting the claimant to benefit
from the illegal conduct.12 The inextricable link essentially was developed in relation to
tort under English law,13 but has also had its impact on criminal law, employment law
and human rights.14 In Omidina, the Court of Appeal did not use the term ‘inextricable
link’. However, the court’s decision essentially reflects an application of the inextricable
link. The court considered that, in determining whether the respondent’s fundamental
rights were breached, it was necessary to examine the basis of his arrest. This basis was
the suspicion of drug trafficking.15 In other words, the breach of human rights and the
subject matter (of drug possession) which caused the respondent’s arrest were inextricably linked.16
It is convenient to adopt the ‘inextricable link’ for part of the analysis in this article for
several reasons. First, as observed in Omidina, the inextricable link practically reflects a
connection between the subject matter, cause of action and the claim.17 Second, and
more importantly, the inextricable link has been used often in the context of protecting
and promoting the rights of individuals.18
In agreeing with the appellant, the NDLEA, that the Lagos State High Court lacked jurisdiction with respect to the subject matter in Omidina, the Court of Appeal endorsed the
application of the authorities cited in support.19 The relevant authorities were Madukolu v.
Nkemdilim,20 Jack v. University of Agriculture Makurdi,21 and Tukur v. Government
of Gongola State.22 The common denominator concerning these cases is the import
and categorisation of main or ancillary claims in the context of enforcing fundamental
rights. It is thus necessary to focus on the Supreme Court cases of Madukolu, Jack
and Tukur respectively, vis-à-vis the interplay of the decisions in these cases with
Omidina.
3.1. Madukolu
Madukolu concerns the allocation of jurisdiction generally. In Madukolu, the Supreme
Court defined jurisdiction as the power or authority of a court to adjudicate over a
subject matter. The Supreme Court also stated that a court could not adjudicate over ancillary claims if it lacked jurisdiction to determine the main claim and if the ancillary claims
will inevitably involve a discussion of the main claim.23 Madukolu has since become a
leading case on discussions concerning jurisdiction including subject matter jurisdiction.24
However, it is debatable if Madukolu has been used to support jurisdictional arguments
in the appropriate contexts.
The appellant in Omidina cited both Madukolu and Tukur. Tukur will be discussed
shortly. For now, a major consideration is whether Madukolu was properly applied in
Omidina. In Omidina, the main claim was a declaration that the arrest and continued
detention of the applicant on the suspicion of drug trafficking violated his fundamental
rights to human dignity and personal liberty.25 The ‘suspicion of drug trafficking’
cannot be a claim. Even if the Lagos State High Court was wrong in awarding damages
or granting an order for public apology, the Court of Appeal in Omidina should have
decided that the applicant’s fundamental rights were enforceable in the Lagos State
High Court. Indeed, it would have been helpful if the court considered the question of
main and ancillary claims. This question is also highlighted by Jack.
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3.2. Jack
The inextricable link arguably was applied by the Supreme Court in a different way (from
Omidina) in Jack v. University of Agriculture, Makurdi.26 Jack is a leading case on access to
both the Federal High Court and the State High Courts with respect to fundamental rights
enforcement. In Jack, the appellant brought claims which essentially concerned the breach
of an employment contract. Quashing letters of suspension and dismissal, reinstating the
claimant, payment of accrued salaries and allowances, general breach of contract of
employment, are issues of contractual breach. Ordinarily, the mode of commencement
of action in such cases should be by a writ of summons.27 Edozie JSC observed the
import of the inextricable link more clearly. He did so by referring to a precedent
which illustrated that claims could involve a mixture of both wrongful dismissal and
breach of fundamental rights.28 However, he also observed that since the principal
claim concerned the wrongful termination of an employment, ‘all the claims, principal
and subsidiary which flow directly from it’ were affected.29 Since the principal claim
should have been commenced by a writ, ancillary claims were also affected.
The relationship between main and ancillary claims may be illustrated by certain
aspects of the Court of Appeal decision in Jack. The general observation that claims
could involve a mixture of fundamental rights enforcement and breach of contract is to
some extent consistent with the analysis of the Court of Appeal in Jack. This is because,
on a practical note, facts which the applicant needed to rely on for reliefs (in a fundamental
right enforcement action), could not have accrued before her dismissal.30 On appeal, the
Supreme Court did not address this logic at all. Arguably, however, there was no need to
do so since the appellant instituted an action for the breach of contract rather than an
enforcement of fundamental rights.31 This also implies that the reasoning of the Court
of Appeal regarding the accrual of necessary facts would be untenable. Otherwise, it
would mean that any breach of fundamental rights connected with contracts of employment should never be enforceable. This is a slippery slope as it would also inevitably lead to
a further enquiry into the nature of employment, since Nigerian law distinguishes between
private employments/contracts of service and employments of a statutory type.32 This distinction is important because there are different rules for private and statutory contracts
which are relevant in the context of fair hearing. This is unlike a master/servant relationship where, traditionally, the employer can hire and fire for any reason or for or no reason
at all.33 The point here is to demonstrate the implications of adopting a rather mechanical
approach to subject matter jurisdiction concerning fundamental rights. In avoiding a
mechanical approach or technicalities, it is also helpful to consider when an applicant
should enforce fundamental rights.
A critical question is whether it would make a difference to enforce fundamental rights
as soon as an actual or anticipated breach of fair hearing occurs. If there was still no allegation of wrongdoing when the dispute arose (at the time of the appellant’s suspension in
Jack), it should be considered the appropriate time to apply for an enforcement of fundamental rights. If this is not acceptable, it would imply that matters concerning employment cannot form part of a fundamental rights enforcement claim.34 In any case, even
if there was no fair hearing in the proceedings concerning employment in the university,
there was a breach of a fundamental right. However, if the logic of the Supreme Court is
followed, the real argument is that the breach of fundamental rights became ‘overtaken’ by
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events and formed a breach of contract (using the term generally and without any argument as to the type of employment). In Jack, the claim before the court essentially concerned a breach of contract; especially regarding the way the reliefs sought by the
applicant were drafted. This illustrates the difficulty that can arise from the inextricable
link application, especially as Edozie JSC conceded the possibility of a mixture.35 This
reality check is crucial. In Jack, it was arguably correct to decide that the matter should
have been commenced by a writ of summons. The outcome of Jack may have been different if the appellant abandoned all the claims concerning employment or salaries and
focused on the enforcement of fundamental rights. A significant challenge which the
Supreme Court faced was that it could not even grant fundamental rights reliefs
because all the appellant’s claims, including the alternative claim, concerned the breach
of a contract. Otherwise, it would then amount to granting reliefs which were not
sought. There is a long line of decided cases against such a practice.36
Tukur, decided almost two decades before Jack, is another leading case which was cited
by the appellant in Omidina and which application was endorsed by the Court of Appeal.
The inextricable link was also evident in Tukur but applied differently from Omidina.
3.3. Tukur
In Tukur, the Supreme Court decided that the subject matter would be considered where
any determination of civil rights and obligations in matters outside the jurisdiction of the
Federal High Court inevitably involves ‘the breach or threatened breach of any of the fundamental rights provisions’.37 Thus, to the extent that all the breaches of the fundamental
rights (fair hearing, liberty and freedom of movement) flowed from the deposition of the
applicant as Emir by the Military Governor of the State, the Federal High Court lacked
jurisdiction. This was because chieftaincy matters fell within the remit of the State High
Court.
If the rationale deduced from Madukolu in the light of main and ancillary claims is followed, then the Supreme Court was correct in deciding that the Federal High Court lacked
jurisdiction to quash the deposition of the appellant in Tukur as Emir. In fact, this point is
underscored by the explanation of the Supreme Court that ‘the right to be Emir is not
guaranteed by the Fundamental Rights provisions of the Constitution’ and that the
Federal High Court lacked jurisdiction in the matter.38 Furthermore, the Supreme
Court noted that the incompetence of the court to determine the main claim was
enough to nullify the entire proceedings and judgment. This was especially so as jurisdiction was determined by the claim before the court.39
In his concurring judgment, Oputa JSC provided clearer insights into the importance of
the main claim. He observed that the appellant’s right to fair hearing was an accessory
right, since the principal ‘right’ was the right not to be unjustly deposed.40 However, as
already stated in the leading judgment by Obaseki JSC, the right to be Emir was not
one of the fundamental rights guaranteed by the Constitution and the Federal High
Court lacked jurisdiction in the matter. It is thus instructive that Karibi-Whyte JSC delivered a particularly articulate and detailed dissenting judgment. His disagreement was
partly anchored on the reasoning that fundamental rights were independent rights and,
as such, enforceable by the procedure for their enforcement. Justice Karibi-Whyte
described the contention that enforcing fundamental rights were predicated on the
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jurisdiction to hear the cause of action from which the violation arose as an ‘absurdity’.41 It
is necessary to assess such ‘absurdity’ in the context of Jack since it is a leading Nigerian
case which remains valid. Jack is particularly illustrative because, as earlier argued, the
applicant should have succeeded if there was a focus on fundamental rights in the
claim rather than the breach of an employment contract.

4. The enduring relevance of Jack
It was argued in Omidina that the issue of subject matter which led to the alleged breach of
fundamental rights was not raised in Jack. Otherwise, the Supreme Court may have
decided differently based on the subject matter.42 This was not a particularly helpful representation of the proceedings in Jack. In contrast, the issue raised by the appellant in Jack
was whether the Benue State High Court had jurisdiction over the appellant’s complaint.
The complaint concerned an alleged breach of a fundamental right of fair hearing against
the University of Agriculture Makurdi (an agency of the federal government).43
Even by the inextricable link applied in Omidina, such an issue could not properly be
decided without an express or implied consideration of the fact that the University of Agriculture Maiduguri was an agency of the Federal Government.44 Therefore, the Federal
High Court had exclusive jurisdiction in respect of civil causes and matters arising from
executive or administrative decisions by such agencies. Neither the Court of Appeal nor
the Supreme Court disputed the agency of the university.45
The principle that the main claim before a court determines jurisdiction remained consistent in Madukolu, Jack and Tukur.46 If this principle is applied to Omidina, the focus
should have been on the main claim before the Lagos State High Court. The respondent
applied to enforce his fundamental rights because his freedom of movement was curtailed.
Clearly, the right to freedom of movement may be curtailed as it is not an absolute right.
However, it is also true that such a derogation, where necessary, must be reasonable and
within the law. Considering the relevant facts of Omidina, it is doubtful whether the
respondent’s right to freedom of movement was reasonably curtailed. From 12 to 21
October 2011, the respondent was detained with a view to ensuring that he defecated
per the expectation of the appellant. It was an ‘expectation’ because three days into the
respondent’s arrest and detention, he did not excrete any drug even though he was defecating.47 It is difficult to understand how the Court of Appeal reached the conclusion that
the appellant considered the fundamental rights of the respondent by applying to court on
20 October 2011 to detain the respondent for a further 15 days. This is because the respondent had actually filed an application for fundamental rights enforcement on 19 October
2011, a day before the appellant applied and seven days after the respondent’s detention.48
In other words, the appellant’s application for an extension of time was merely a response.
Despite this, the Court of Appeal decided that the respondent’s detention for 19 days
without bail was ‘not unreasonable’ because the defendant ‘promptly’ applied for an extension of time for a further 15 days. Also, the respondent may have absconded.49
It is beyond the scope of this article to consider whether the Court of Appeal was correct
in deciding that the respondent’s detention was reasonable. The main concern is that the
respondent went to court first, as reflected in the facts of the Court of Appeal judgment in
Omidina. This directly concerns the question of what claims were brought before the
Lagos State High Court. Unlike Jack where the claims essentially were employment
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related, including salaries and even reinstatement, the respondent in Omidina asked for a
declaration that his ‘arrest and continued detention on suspicion of drug trafficking’ violated his fundamental rights as enshrined in the Nigerian Constitution.50 Apart from the
claim for compensation, four of the five other substantive claims strictly concerned the
enforcement of fundamental rights. The claim before the Lagos State High Court was
an application for the enforcement of fundamental rights. It was not the place of the
respondent to incriminate himself – in fact, the respondent had a right to freedom
from self-incrimination.51 The whole allegation was still based on suspicion and the
respondent needed to enforce his fundamental rights. Again, unlike Jack, the drafting of
the reliefs was much clearer and more precise. The subject matter was fundamental
rights enforcement. If the appellant was interested in prosecuting the respondent, it had
to do so properly. This would entail prosecuting the respondent in the Federal High
Court. Also, it would then be the appellant’s case. As such, the fine details of the
NDLEA Act concerning the NDLEA’s prosecuting powers in the Federal High Court
would have full relevance.52 Other prosecutorial powers are also reflected in certain criminal law related matters.
Some criminal cases illustrate and underscore how an inordinate emphasis on subject
matter jurisdiction can be self-defeating in efforts to ensure that people have access to
justice. Such cases are also important because they indicate how the facts of a criminal
matter can mix to such an extent that it becomes difficult to extricate various aspects of
the facts. This is especially so where such facts form the bases of different offences and
such offences should be prosecuted in different courts according to subject matter
jurisdiction.

5. The contradiction of the jurisdictional dichotomy and inextricable link –
a parallel with offences
The difficulties which are inherent in the mechanical approach concerning the inextricable
link and subject matter also exist in criminal law related matters. This perspective is
instructive since Omidina involves a criminal aspect. The approach concerning subject
matter in Omidina seems impliedly to presume that the categorisation of the subject
matter can be sharply delineated. As the analysis of Jack shows, a sharp delineation of categories can be challenging even in criminal matters. For example, accused persons charged
with armed robbery may have committed such a crime using offensive weapons, machetes,
guns, etc. Where machetes were used during such robbery, it should be classified as armed
robbery but there is no reason for the Federal High Court to hear such a matter. The
subject matter of armed robbery per se, does not fall within the exclusive jurisdiction of
the Federal High Court. However, armed robbery may also be executed using guns,
whether gunshots were fired or not.53 The question then is whether a person who
claims he was wrongly arrested with respect to armed robbery would initiate proceedings
in the High Court or the Federal High Court since the Federal High Court has exclusive
jurisdiction in matters concerning possession of firearms/ammunition.54
In Uche v. The State,55 the offences with which the appellant was charged included conspiracy to commit armed robbery, armed robbery and the illegal possession of firearms.56
The appellant, who had robbed someone at gun point, was found to be in possession of a
gun and cartridges. He was charged, convicted and sentenced to death. The judgment of
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the Delta State High Court was affirmed by the Court of Appeal and the Supreme Court.
This was so although the Federal High Court clearly had exclusive jurisdiction in respect of
‘arms, ammunition and explosives’.57 If the rationale and logic applied in Omidina was
applied to Uche v. The State, then the subject matter strictly would place the latter case
within the exclusive remit of the Federal High Court. To that extent, the judgments of
the High Court, Court of Appeal and Supreme Court arguably should be incorrect with
respect to subject matter jurisdiction. Uche v. The State is not an exceptional case:
similar facts and judgments are also evident in other very recent cases.58 Furthermore,
a useful analogy can be drawn from an important English case.
The United Kingdom Supreme Court decision in Hounga is instructive as it illustrates
the pitfalls inherent in applying the inextricable link. The defendant’s defence of illegality
(since the claimant was an illegal immigrant and thus unable to enter into valid contracts
of employment in the United Kingdom), was an affront to ‘the prominent strain of current
public policy against trafficking and in favour of protection of its victims’.59 It is ironic that
the inextricable link will not deny the protection of a person who was a victim of human
trafficking even though she is an illegal immigrant in the United Kingdom. In other words,
fundamental rights should always be accorded utmost importance and considered as a
special issue even where the facts concerning the fundamental rights aspect mix with
other facts.
The overlapping powers of the Nigerian courts of first instance, including the National
Industrial Court (in addition to the Federal High Court and the State High Courts), illustrate
the potential for confusion with respect to the enforcement of fundamental rights. As the facts
of Jack indicate, questions of fundamental rights violations feature prominently in employment cases which are now within the exclusive remit of the National Industrial Court.60

6. Standards for courts of first instance
The issue of jurisdictional dichotomy continually raised in fundamental rights enforcement cases seems to be predicated on the assumption that the National Industrial
Court lacks concurrent powers, not merely ‘coordinate jurisdiction’, in the context of
enforcing fundamental rights. This is highly debatable. The Nigerian Constitution provides that notwithstanding constitutional provisions which stipulate exclusive jurisdiction
for the Federal High Court in certain matters such as drugs e.g. Omidina,61 and the general
jurisdiction of the State High Courts,62 the National Industrial Court has exclusive jurisdiction to determine several matters, including ‘industrial relations and other matters
arising from workplace … matters incidental thereto or connected therewith … ’63
The Third Alteration Act provides that the National Industrial Court has exclusive jurisdiction concerning any dispute over the ‘interpretation and application of provisions of
Chapter IV of this Constitution’. This is with respect to matters pertaining to employment
as well as other matters which the court has jurisdiction to determine. Such other matters
certainly include human trafficking as provided by paragraph 10 which is not strictly an
employment matter. This is so because human trafficking is not always in the context of
forced labour as it includes sexual exploitation and the removal of organs.64 Arguably,
therefore, the National Industrial Court has jurisdiction to hear fundamental rights enforcement cases arising from matters which might have come under the jurisdiction of the
High Court such as sexual exploitation or removal of organs. Conversely, since the
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subject matter of employment falls exclusively within the remit of the National Industrial
Court, it would imply that neither a State High Court nor the Federal High Court is competent to determine if it can hear such fundamental rights enforcement cases. Indeed, the
jurisdiction of the National Industrial Court has become congested. This potentially
undermines the special nature of the court and the speed intended in resolving employment related issues.65 This is a further implication of the inextricable link and its pitfalls.
If that logic (especially regarding the exclusive jurisdiction of the National Industrial Court
in certain matters) is pursued with respect to employment matters, the only court competent to determine if it can enforce fundamental rights claims in the light of subject matter
jurisdiction would be the National Industrial Court. Technically, if Omidina is followed,
and the same facts in Jack occurred today, it would be the National Industrial Court
rather than the State High Courts or the Federal High Court that would be the appropriate
court. The National Industrial Court would determine if there is an inextricable link
between the fundamental rights enforcement and the subject matter to decline enforcement of the fundamental rights.66
The perennial struggle for jurisdictional supremacy between the Federal High Court
and the State High Courts in fundamental rights matters continues. The struggle
worsens the separate but more subtle tension between the High Court and the National
Industrial Court. The High Court (Federal or State) and the National Industrial Court
are both courts of coordinate jurisdiction. Litigants could take advantage of such jurisdictional overlaps at the expense of justice for litigants, especially with potentially valid
grounds for objections as to jurisdiction.67 Such objections which do not promote
access to justice could be avoided by seeking coherence even within the existing case
law. Examples of such case law are Madukolu, Jack and Tukur.

7. Possible ways to ensure coherence vis-à-vis Madukolu, Jack and Tukur
There are three models which can help to promote the enforcement of human rights
without necessarily discrediting the Supreme Court cases on which the Court of Appeal
in Omidina relied.68
(a) The First Model: Where the subject matter (such as a contractual breach) is overtaken
by a breach of fundamental rights which formed the main (fundamental rights enforcement) claim in the court, the subject matter is the claim for an enforcement of the
fundamental rights.69
Some illustrations will help to provide further understanding of the first model. For
example, the cause of a dispute may be contractual. This does not necessarily imply any
breach of fundamental rights. A contract may be breached and remedied without any fundamental rights implications. However, such a contractual breach may also result in fundamental rights questions where the process of the contractual breach is inextricably
connected with a breach of fundamental rights. This may also be illustrated by the
breach of an employment contract.
Where an employer wants to terminate an employee’s appointment it may be necessary
to comply with a stipulated procedure, especially with respect to providing the employee
with an opportunity to be heard. If the employee’s right to fair hearing is breached in such
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a situation and the employee institutes proceedings to enforce the fundamental right to
fair hearing, the fundamental rights proceedings constitute the main claim. In the first
model, applicants who seek to enforce their fundamental rights should succeed.
(b) The Second Model: Where a breach of fundamental rights was overtaken by a subject
matter such as a contractual breach (which formed the main claim in court), the
subject matter is the claim for contractual breach. This is particularly so if the applicant delayed in filing the action.
The second model emphasises the importance of the main claim before a court and how
the main claim should be decisive in determining which court should exercise jurisdiction.
The illustration concerning contractual breach is also helpful in the second model. An
employer may violate the applicable procedure (for example, a reasonable opportunity
to be heard) in terminating the employment contract of an employee. In such a case,
the employee should seek relief concerning the violation of the right to fair hearing emanating from the employer’s breach of procedure.
If the employee ignores the fundamental rights aspect and focuses on contractual
details in court, such contractual issues constitute the main claim. The applicant’s case
is further undermined if there was a delay in instituting proceedings with respect to fundamental rights. As expressed in the legal maxim, equity aids the vigilant rather than the
indolent. The second model also reflects the efforts to strike a balance between the rights of
individuals and the powers of the state expressed through various governmental organs
including the courts. In the second model, applicants should commence an action by a
writ of summons in the court with jurisdiction to entertain the claim. This is because
such applicants ignored the fundamental rights issues. As such, the applicants should
comply with the procedure for instituting general claims.
(c) The Third Model: Where an action for the enforcement of fundamental rights is
part of a claim, the court should determine the fundamental rights aspect. This
is so although the court may lack the subject matter jurisdiction to determine
the main claim.
The third model reflects cases where applicants seek to enforce their fundamental
rights, but such rights are only a part of the claim. This is often the case where the applicants drafted their claims carefully to avoid suffering any disadvantage during the proceedings. Again, the illustration concerning contractual breach is helpful. The applicant
may be denied a reasonable opportunity to be heard – in breach of any stipulated procedure. A proactive applicant may carefully draft the claim to include both fundamental
rights and contractual breach issues. In such a case, applicants should succeed based on the
special need to protect fundamental rights in a timely and efficient manner. In any case,
the court should not inordinately focus on assessing how carefully the claim was drafted. If
the applicant’s action for the enforcement of fundamental rights is a part of the claim, the
court should determine the fundamental rights issue. It is critical to accord fundamental
rights their importance by ensuring that applicants have access to the courts and
appropriate reliefs, regardless of which particular court has subject matter jurisdiction.
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8. Conclusions
The quality of justice obtainable in the courts is often predicated on the quality of access to
the courts. This is particularly relevant in the enforcement of fundamental rights where
speed and a presumption of innocence are critical.70 Access to the courts is a prerequisite
for access to justice because reliefs concerning fundamental rights are granted by the
courts. In Nigeria, access to the courts is regulated partly based on subject matter jurisdiction. However, this should not impede the enforcement of fundamental rights. The Court
of Appeal’s decision in Omidina that the subject matter of the case was drugs, even though
the claims of the respondent did not concern drugs, is illustrative. That was so although
the main claim concerned the enforcement of fundamental rights. Thus, the court conflated the NDLEA provisions concerning the trial of offenders with the enforcement of
fundamental rights. The Court of Appeal’s reliance on landmark cases such as Madukolu,
Jack and Tukur did not support its decision that the respondent should have applied to
enforce his fundamental rights in the Federal High Court. More so, the Court of
Appeal in Omidina decided that the respondent’s fundamental rights were not violated.71
The Court of Appeal’s judgment did not clearly indicate that Madukolu, Jack and Tukur
supported its decision to upturn the judgment of the lower court with respect to subject
matter jurisdiction.
The inextricable link rationale has been either applied inconsistently or without any
contextual justification, but certainly at the expense of applicants who seek to enforce fundamental rights. The inextricable link should promote, rather than undermine, the enforcement of fundamental rights. This is underscored by the insights from cases with mixed
elements as to both the State High Courts and the Federal High Court. In any case, the
applicant’s main claim, which was the enforcement of fundamental rights, should have
been upheld by the Court of Appeal in Omidina. Access to justice, especially with
respect to fundamental rights enforcement, should be expanded even beyond both the
State High Courts and the Federal High Court if possible. Any attempt by the Supreme
Court to resolve such an impasse as that in Omidina requires a comprehensive analysis
of all the relevant issues.72 Judicial flexibility is critical to the successful application of
the Fundamental Rights Enforcement Rules. Otherwise, the technicalities which such
rules were meant to circumscribe will continue to impede the enforcement of fundamental
rights.73 For now, Omidina has increased the burden of applicants seeking to enforce fundamental rights in Nigeria. This burden is worsened by continued threats to liberty and
movement, especially as a result of terrorist attacks, abductions and even undue or prolonged detention.74
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